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(A) MTr iI

Any person aggrieved
authority in the following wa

by this Order-in-Appeal may file an appeal the appropriate

National Bench or Regior=1 Bench of Appellate Tribunal framed under GST Act/CGST Act
(i)

(ii)

in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

r r GST Act/CGST Act other
than as mentioned in para- (A)ri) above in terms of Section 109(7) of CGST Act, 2017

te Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.

(in)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed alongwith relevant documents either electronically or as may be notified by the Re#strar,

Appellate Tribunal jn FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.

(B)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying –

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impuWed
order, as is admitted/accepted by the appellant; and
A sum equal to twenty five per cent of the remainingamount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

1 Difficulties) Order, 2019 dated

(1)

(ii)

03.12.2019 has provided that the appeal to tribunal can be made within three monthsfrom the date of communication of Order or date on which the President or the State
)ellate Tribunal enters office, whichever is later.

(ii)

President, as the case may be, of the Al
37v©dRqTrfivr+q& T+vTrMR
fbTPfh{ +RVT@wtvw.cbic.gov.inE
For elaborate, detailed and 1: b

ifto
R$@;X'OVISII

a

(C) blating to filing of appeal to the appellate
authority, the a1 )ellant ma' re '.obie.gov.in.
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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE :

M/s. APAN iMEX PRiVATE LIMITED having its principal Place of

business at 192 ROYAL ENCLAVE, THALTEJ, Ahmadabad, Gujarat, 380059

((,.JSTIN _ 24AA(,.JCA7539Plz5) (here in after referred to as the “Appellant") has

filed appeal against Order-In-Original No. GST/D-VI/AR-ll/O&A/Ol/APAN/

PD/2023-24 dated 03-07-2023 (hereinafter referred -to as the “impugned order’l

passed by the Superintendent2 CC,ST & C.Ex., Range-II, Division-VI,
Ahmedabad_North Commissionerate (hereinafter referred to as the

“adjucacating authority’) .

2. Briefly sated : the facts of this case are that the Appellant is engaged in

the trading of Dyes and Chemicals falling under HSN 3204, 3809 and 2921 of
GST Tariff Acl 2017. During the course of GST Audit by the DQpartrnent, it

was noticed that:

(1) the Appellant had purchased goods (from a place out of India) and then

supplied the same goods to a place out of India and this supply has been

reported as Export Sales (Offshore) in their books of Account. Further, it was
that they had purchased goods from suppliers (vendor) situated out.side

but has not brought the goods within India. Thereafter, they has supplied

same goods on their own invoices from the location of above said vendor

outside India to the recipients situated outside india vide Voucher No.

1819 dated 04.12.2018 and 071/ 1819 dated 23.12.2018 valued at

Rs.352032430/- and Rs.71,44,080/- respectively involving 1(3ST @ 18% of

Rs.6J30J617/- mld Rs.12,85,934/- . respectively and has received the

consideration/payment (value) in foreign currency. AS the supplier is located in

India mld the place of supply is outside India and as such the same would be

Inter-state supply in terms of the provisions of Section 7(5) of IGST Act. 2017.

Thus, transaction undertaken by the Appellant tantamount to supply and is an

Inter- state supply and IGST is leviable on the above transactions.

oticed

ated

067/

( 2) Further with regard to Non-Reversal of Proportionate ITC availed on

common services used for taxable and non-taxable supplies (Rule 42 of the

CGST Rules, 2017) audit revealed that the Appellant had made High Sea Sale

during the Month of September 2017 which has been exempted till 31.01.2019 .

Hence, Input Tax Credit" on common Input availed which have been used for
taxable supplies as well as exempted supply (or exclusively used for Nil rated

supplies/exempted supplies is required to be reversed as per the manner and
procedure laid down under Rule 42 of the CGST Rules, 2017. ITC of Rs. 5023/-

CGST and Rs. 5023/- SGST for 'the year 2017-18 was required to be reversed

by the Appellant.
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3. Therefore a show-cause-notice dated 26'03'2022 was issued to the

Appellant as to whY:

(i) The GST amoUrakEg tO Rs 19,26,598/- (RS.19i16,552/-(iGST>+ Rs 5023/

(C.GST) + Rs 5023/_{SGST))) should not be demqnded and recovered from them
und,„ th, P„„i, idris ,of Section 74(1) of the CGST Act, 2017 ato"g-wah and the

coKe,p,Rdt„g ,nt,q .f th, SC,ST Ad, 20r 7 ”'d Hath the provisions of $ectio" 20

of the IGST Act, 2017.

(ii) interest at th, p„,,,„ibbd ,at,, und„ th' p””i'i'ns of Section 50{}} of th:
CGST A,.£>2017 al.„g.vah and th, correspond#Lg e"KY of tjte SGST Act' 2D17'

„„d with the provisio„s o:f Se(;tb7L 20 of the iGST. Act’ 2C)17 s}*”Ltd ”at be

demanded, and, recovered from them on tax demanded at Sr. No' @ aboz/e

(h) P,„„,k,i u,id„ th, P„„iSions of Se$o" 94(1) o/ CGST Act,20 1 7 read uMh
S:c&.;n 124(2)(b) ,f cc,STA,t,20r 7 „bug-wah '"'d th' corresponding e"try ofate

SGST Ad, 2017) „ad ,vaX th, p„„i,ions of Section 20 of the iGST Act' 2017

Lh_i not be demanded and recoveredfrom them on tax demanded at Sr' No' (D

above.

vide the impugned .order dated 82-03-2023>The adjudicating authority,
sed the following order

demo.rtd, of Rs. 19> 16,552/- under the

of Section 74(1) of the CGST Act, 2037 atongaRth and the

eRin J of the SGST Act) 2017 rectd with the provisions of SectIon 20

of the IGST ACT, 2017

(ii) I .a,$,m th, d9„,a„d ,J R,.ro,046/- (5023/-(CGST} * Rs 5023/-CSGST))' a"d
order for recovetaJ of Rs.10)046/_ from M/s Apart Impex Private UTnited' 1.9'

Royal Elldavey Thaaejy Ahmedabad_380059 under the proVisions Of Section 74(1)
,y th, C.'C,ST Ad, 20r7 ,a.ag-wah and th' cowespon(i#Lg e"try qf the SGST ac.&

2017 read with the provisions of Section 20 of the iGST Act, 20:i7'

A. 1 order for recc,BeTH of Interest at the prescribed rates under the provisions of

S„ti„, 50(1) .f th, cc,s'rA,t,2017 „I.ng-„ah 'nd th' coKespon(bag entry o/ the

s(,ST A(.{1 2017, read with the provisions Of Section, 20 Of the IGST Act, 2017 O$

tax' d,ema,rLded a1 Sr. No. (ii) above.

\i drop the the proceeding :for the

OnS

{rresponding

iv. 1 in,pose Penalty of Rs.10,046/- upon Mis Apart tmpex Pdt’ate Limited’ IP’

1x: 0 1LJ a1 B/n C! art) e } 7rj}{(IfIt ej ) /LtIJTte d abadH 380059 under the provisions Of SeCthon 74 ( 1 )

.f cc,ST A,t,20r7 read wah, Seabn r22(2)€b3 ot CGST A';t,2017 atQ*Lgav&h a7“i

the corresponding erItH.J of the SGST Act) '-291 7) read with the -provisions of
S,'.a.', 20 .f th, IGST A,t, 20i7. Uowever, if IW/s Apa" Impe* Pdt'c::,te Limited,

191 Royal Enclave, Thattej, Ahmedc£ba&380059 paY the entiFe amount Of Tax

3
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along with appHca,bte interest recoverable from them tviadn thirty days from the

receipt of this Order, they shall be required to pay only 50% of the penalty

{,7nposed upon themy provided that the such reduced penalty is also paid wiOdn
the sa.id period of 30 days (thirty days), in terms of provision as laid down under

Section 74(1) of CGST Act, 2017.”

5. Being aggrieved with the impugned order, the appellant filed present

appeal on the following grounds:

The alleged exempted services are the services on which the tax was sought to

be demanded in the notice. This demand pertains to transactions of sale of

goods J lying in one foreign country to buyer in another foreign country. These

transactions are specifically covered under Schedule III at sr no 7. This is the

basis for dropping the demand in the notice.

Now the reversal of ITC is as per Section 17 of the Act. This is reproduced

below:

"{3) The value of exempt supply under sub-section (2) shall be such as may be

prescribed, and shall include supplies on which the recipient is liable to pay

tuc on reverse charge basis, transactions in securities, sale of land and, subject

clause {b) of paragraph 5 of Schedule II, sale of building.

-For the purposes of this sub-secjion, the expression "value of

supply" shall not include the value of activities or transactions specified

III, except,-

the value of activities or transactions specified in paragraph 5 of the said

Schedule; and

(ii)

{iii) the value of such activities or transactions as may be prescribed in respect

of clause {a) of paragraph 8 of the said Schedule."

This exclusion is specific and would cover the matter. The reversal is sought in

respect of the supplies which are covered by Sr.No. 7 of the Schedule III. This

would therefore not be subject of reversal under said section. The order for
reversal is clearly bad in law and is required to be set aside.

Since the demand is not maintainable, question of interest or penalty also does
not arise.

>

>

'lanation

npt

chedule

>

Further, the appejlant has requested to set aside the impugned order with
consequential relief.

PERSONAL HEARING:

6. Personal hearing in this case was held on 26.10.2023. Shri Shridev Vyas

Advocate appeared in person, on behalf of the appellant as authorized
representative. He reiterated the written submissions.
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Discussion 86 gincii gIgS:

7.1 1 have ca;efully gone through the facts of the Case and the submlsslons

made by the appellant in their grounds of . appeal and observe that the

appellant is mainly contesting with regard to demand of Rs. }0,C)46/-

(Rs.52023/_ CC,ST + Rs.57023/- SC,ST) towards Non-reyersal of proportionate
iTC availed on common seIvi(.~es used for tucable and non-.taxable' supplies

(Rule 42 of cc,ST Rules> 2017) along with interest and penalty.

7.2 So the issue to be decided in the present appeal is:

(a) Whether the order passed by the- adjUdicating . authority for demand and

recovery of Rs.lo !046/_ (Rs.5l023/- cc,ST + Rs.5,023'/- S(}ST) under Section

74(1) of the c(.JST/G(.JST 'A c..'tl 2017 read with section 20 of the IGST Act, 2017

and interest under Sec.do-n 50(1) of the c(,ST/C,(,ST Act, 2017 read with

,,.ti.n 20 .f th, IGST A,t, 2017 along with penalty of Rs.10,046/- imposed

under Section 74(1) read with Section 122(2)(b) along with corresponding

entries of C,C,ST Act, 2017 read with the provisions of iGST . Act, 2D17? is

proper or otherwise?

7.3. At the foremost, I observed that in the instant case the “impugned order”
is of dated 03-07-2023 and the present app.eal 'is filed on 04'08'2023' As peT

Section 1-07(1) of the CGST Act, 20172 the appeal iS required tO be Bled wltluf1
months time limit. Therefor'ep I find that thi present appeal is. fIled within

period p rescribed urider Section 107(1) of the CGST Actp 2017'

I am proceeding to decide the case.'dingly

In 'the instant case2 1 observe that the adjudicating . authority has

th, d,mm,d ,f' R,.ro,046/- (Rs.5,023/- CGST + Rs.5,023/- SGST)

towards Non-reversal of proportionate ITC availed on common services used for

taxable and non_taxable supplies (Rule 42 of CGST Rules, 2017) along with

interest and penalty, is with regard to suppIY of goods from a place OUtSIde

India to another place outside India, without such goods entering to India' The

said supply falls under Schedule_III of 'CC,ST Act, 2017, which is repTO(luceci

hereunder:

SC}!EDULE J//.
i See. section 7 ]
ACTIVITiES OR TRAABACTJOAB- WHICH SHALL Ba TRaATBD NEXT!!ER AS
A SUPPLy OF GOODS ATOI? A SUPPLY OF SERVICES
7. !!supply of goods from a place in the non-taxabje territory to another place in
the non-taxable territory tuitttout such goods entering into IntRa.
1. Inserted by s.32 of The ,Central Goods and Services Tax (Amendment) Act,
2018 (No. 31 of 2018) - Brought into force w.e.f 0:Lst February, 2019.

5
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7.5 -Further, ade Finance Act, 2023 (CGST) para 7 of the above schedule
No.111 has been amended and the same shall be deemed to have been inserted

therein with effect from the lst day of July, 2017.

7.6 I also observe that the Appellant has contended that the alleged

exempted services are the services on which the tax has been demanded in the

notice. This demand pertains to transactions of sale of goods, lying in one

foreign country to buyer in another foreign country. These transactions are

specifically covered under Schedule III at sr no 7. This is the basis for dropping
the demand in the notice.

7.7 I find that the Apportionment of crbdit and blocked credits is provided in

Section 17 of the GST Act, which is reproduced hereunder:

* Section :17. Apportionment of credit and bZociced cre£Z£ts. -

(1) Where the goods or services or both are used by the registered person partiq
for the purpose of am4 business and partly for other purposes, the amount of
credit shall be restricted to so much of the input tax as is attributable to the
purposes of his business.

(2) Where the goods or sen?ices or both are used by the registered person partly
for effecting taxable supplies inctuchng zeroqateci supplies under this Act or

the Integrated Goods and Services Tax Act and partly for efeating exe7npt
under the said Acts, the amount of credit shall be restricted to so much

’.he input tax as is attributable to the said taxat>-Le supplies including zero-
’.d supplies.

{) The value of 'exempt supply under sub-section (2) shall be such as may
be prescribed, and shall include supplies on which the recipient is liable to pay
tax on reverse charge basis, transactions in securities, sale of land and, subject
to clause (b) of paragraph 5 of Schedule iI, sale of butt(ling.

1[Explanation.- :For ate purposes of tMs sub-sece€07z, the express tom ”waZz£e

of exempt supply" shall not include the value of activities or
transactions specij'teci in Schedule III, except those specified gm

paragraph 5 of the saic£ Sc}\e€iute;}

7.8 Further I find that the manner of determination of ITC in respect of
inputs or input services and reversal thereof has been prescribed under Rule
42 of the GST Rules, 2017, which is reproduced hereunder:

Rt&Ze 42. Manner oF €ieterminatlion of ing?we tax credit; i@ respect of inputs
or tn/>at services and reuersaZ thereof. -

(1) The input tax credit in respect of inputs or input services, which attract the
provisions of sub-section (1) or sub-section(2) of section 17, being partly used for
the purposes of business artcZ parttq for other purposes, or partly used for
effecting taxable supplies inctu(ling zero rated supplies and partly for effecttag
exempt supplies, shall be at£rtbuteci to the purposes of business or for effectbrtg
taxable supplies in the foaouRng manner, namely ................... .

7.9 ' From the above, I find that in the instant case the appellant has supplied
the goods from the place outside- India, to a place outside India which is

covered under schedule–III of GST Act, 2017 which is already
determined “NEITHER AS A SUPPLY OF GOODS NOR A SUPPLy OF
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SERVICES”. The said activity as per Explanation under Section 17(3) of the
CGST Act, 2017 does not fall under the exempted supply, therefore the said
supply is neither exempted nor in relati9n to furtherance of business and falls
under Section17(1) of the CGST/'GGST Act, 2017. Hence; I am of the view that
the demand for reversal of proportionate ITC availed on common services used
for t©cable and non-taxable supplies under Rule 42 of CGST Rules, 2017 along
with interest under Section 50(1) of the CGST/GGST Act, 2017 is proper and
legal

7.10 Further, I find that the appellant has not reversed the proportIonate
credit thereby utilized the same with intention to evade payment of GST which
have been detected during Audit by the Department. I observe that the
provisions of Section 122(2)(b) provides that where the input tax credit has
been wrongly availed or utilised for the reason of fraud or any wilful
misstatement or suppression of facts to evade tax by any registered person,
shall be liable to a penalty equal to ten thousand rupees or the tax due from
such person, whichever is higher.' I am of the view the . Appellant is liable for
penalty under the said prdvisions.

8. In view the foregoing facts and discussions, I do not .find an infirmity in
the order passed by the adjudicating authority in the present case. Thus O-I-O
is upheld being Legal and proper.

9. q fjqqdTgnT©f=Ft ye wijy%rfwnTn+rdvaft++f#IT mm el

The appeal filed by the appellant stands disposed of in above terms.

WV

JOINT COMMiSSIONER
CGST. & C.EX., AHMEDABAD

ATTESTED

*MhNi
SUPERINTENDENT
CGST & C.EX. (APPEALS) ,

(

AHMEDABAD .

BY R.P.A.D.

M/s. APAN IMEX PRIVATE LIMITED having
19, ROYAL ENCLAVE, THALTEJ, Ahmadabad,
Gujarat, 380059 (GSTIN - 24AAGCA7539PIZ5)

Copy to:

1. The Principal Chief Commissioner of CGST & C.EX., Ahmedabad Zone.
2. The Commissioner [Appeals], CGST & C. Ex., Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Dy/ Assn:. Commissioner, CGST & C. Ex,
5. The Superintendent, CGST & C. Ex, AR-II, Division-VI
6. The Superintendent [Systems], CGST (Appeals), Ahmedabad.

,>Gt7rd File/ P. A. File.
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